
U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A G E N C Y
R E G I O N 6

1445 B O S S A V E N U E S U I T E 1200
D A L L A S T E X A S 75202-2733

December 20, 1991

Bailey T a s k Force Admini s tra torc/o Debra L. BakerMayor, Day, C a l d w e l l & Keeton, L . L . P .700 Louisiana, Sui t e 1900Hous t on , Texa s 77002-2778
Re: Bailey Was t e Disposal S i t eComments on Revised Bid Documents, F i n a l Quali ty AssuranceP l a n , F i n a l Emission Control P l a n , and F i n a l S a m p l i n g andMonitoring Plan for the Bailey S i t e Remediation,Orange County, Texa s
Dear Ms. Baker:
T h i s l e t t er transmits t h e Environmental Protection A g e n c y ' scomments on the above mention documents for the Bailey S i t eRemediation. If you have any question, p l ea s e contact me at ( 2 1 4 )
655-6735.

S i n c e r e l y ,

Chris G. V i l l a r r e a lS u p e r f u n d Enforcement
Enclosure
cc: Mark deLorimier, F l u o r Daniel



E P A ' S C O M M E N T S O N T H E B A I L E Y
F I N A L PROJECT SUPPORT P L A N SDECEMBER 20, 1991

F I N A L E M I S S I O N CONTROL PLAN
APPROVED

F I N A L Q U A L I T Y A S S U R A N C E PROJECT P L A N
APPROVED

F I N A L S A M P L I N G A N D M O N I T O R I N G PLAN
T a b l e 2. pages 1 3 — 1 4
The number of sample s for water analys i s , I / w e e k during discharge,would be adequate if the treatment system was operatingcontinuously for the duration of the p r o j e c t . However, due to theintermittent nature of the discharge for this p r o j e c t , it wil l benecessary to sample a minimum of once per batch, or I/week duringdischarge, as p r o p o s e d , which ever is more frequent.
A l s o note, as stated in the October 18, 1991 T e x a s Water CommissionI n t e r o f f i c e Memorandum regarding th e Bailey S u p e r f u n d S i t e ,

"the discharge should meet the whole e f f l u e n t tox i c i tyrequirement of greater than 50% survival in 100% e f f l u e n tconcentration. We recommend that a 24-hour acute wholee f f l u e n t t o x i c i ty test be conducted every week that dischargeoccurs. If a tox i c i ty test f a i l s to demonstrate greater than50% survival in the 100% e f f l u e n t concentration, dischargewould cease until the problem has been r e c t i f i e d . "
T h i s stated criteria will need to be adhered to.
I would also recommend that water sampl e s be taken more f r e q u e n t l yduring the outset of discharging from the on-site wastewatertreatment f a c i l i t y . T h i s wi l l h e l p insure the discharge s tandardsare not being exceeded.

S e c t i o n 4 . 0 G E O T E C H N I C A L M O N I T O R I N G A N D C O N T I N G E N C Y P L A N S
T h i s section wi l l need to be submitted.



BID D O C U M E N T S
FORB A I L E Y S I T E R E M E D I A T I O N

ORANGE C O U N T Y , T E X A S

G E N E R A L C O M M E N T S :
Please revise document to provide Debra B a k e r ' s new mai l ingaddress:

Bailey S i t e S e t t l o r s Committeec/o Mayor, Day, C a l d w e l l & Kee ton , L . L . P .700 Louisiana, Suite 1900H o u s t o n , Texa s 77002-2778
Attent i on: Debra L. Baker

I found that the f o l l o w i n g pages gave the previous address: vii,
viii, 00300-1, 00671-2, 00674-1, 00675-1, 00677-1, 00680-1, 00681-
1,

R E S P O N S E T O E P A ' S C O M M E N T S :

COMMENT 12:
S e c t i o n 00455. F i g u r e I . Bailev Di spo sa l S i t e . Unit Price S c h e d u l e
Is this needed or can we use Sec t i on 00300 F i g u r e I to a p p l y foraddi t ional work? T h i s may be very con fu s ing to the bidder on howhe will be j u d g e d .
R E S P O N S E :
The unit price schedule is necessary to compensate for quantitiesor conditions of work which may vary s u b s t a n t i a l l y f rom thatestimated by the Engineer. It could be p o t e n t i a l l y u n f a i r to bothparties in the Contract to hold the Contractor to a price bid fora certain quantity or condit ion of work when a substantial varianceoccurs during construction.
COMMENT TO R E S P O N S E :
How is s u b s t a n t i a l l y d e f i n e d ?



S P E C I F I C C O M M E N T S *
3.0 QUALIFICATIONS OF BIDDERS pa. 00100-2

Bids will only be accepted f rom Bidders who have been prequal i f i e dby the BSSC. Each Bid must contain evidence of B i d d e r / sq u a l i f i c a t i o n to do business in the state where the p r o j e c t islocated.
Did the p r e q u a l i f i c a t i o n contain this?
6.02 Bid Secur i ty , pa. 00100-4t
T e x t s tates , "If the S u c c e s s f u l Bidder f a i l s to execute and deliverthe Contract and furni sh the required documents within the timeframe required. BSSC may annul the N o t i c e of Award and the BidSecurity wi l l be f o r f e i t e d .
What is the time frame required? Is it 15 days of the date of themai l ing of the N o t i c e of Ward as stated in section 17.0, N o t i c e ofA w a r d , on page 00100-10? If so, why not state the time framerequired in section 6.02?
10.01 Subcontractors . S u p p l i e r s , and Others. 00100-5;
The text s ta t e s , "The persons or f i r m s se lected by the CONTRACTORfor Subcontract services, s u p p l i e s , or goods at a cost of $25,000or more shall be l i s t ed ....."
Why $25,000?

10.01 Subcontrac tor s , S u D D l i e r s . and Others, 00100-5:

".....or more shall be l i s t ed on Document 00430 and or Document00452, as a p p l i c a b l e and submitted with his Bid p r o p o s a l . For eachitem of Work with a cost of $25,000 or more, the Contractor shallobtain a minimum of three bids from q u a l i f i e d b idders . The bidderss h a l l , in so far as prac t i ca l , i d e n t i f y each element of the work tobe subcontracted and estimate the percentage of the total workwhich that element represents."
What happens if three b idders are not received? Do you re j e c tbids? How do you ver i fy?

Document 00300: Bid Form. #5.pa. 00300-4;
"..Work wil l not; be broken down into separate contracts. All work

3



will be per formed under a s ingle Contract.1 1

Is the BSSC a tax exempt entity? If so, to be l e g a l , contractshould be broken down to determine which items are taxable (i . e . ,labor, mater ia l s , equipment) in the state of T e x a s .

Document 00300: Bid Form. #6. BIDDER agrees that the Work; pa.
00300-4!
"...will be sub s tant ia l ly complete within 720 calendar days (24months) a f t e r N o t i c e to Proceed and completed and ready for f i n a lpayment within 750 (25 months) calendar days a f t e r N o t i c e toProceed."
The t imeframes l i s t ed in this version ( 1 1 / 2 0 / 9 1 ) of the BidDocuments d i f f e r by an increase of 180 days (6 months) f rom thet imeframes l i s t ed in the 8 / 2 8 / 9 1 Bid Document Submi t ta l . These newt ime f rame s exceed the schedule outl ined in A p p e n d i x E (Sta t emen t ofW o r k ) o f the Consent Decree. S e c t i o n VII (SCHEDULE of theStatement of W o r k ) , states that the due date for Remedial ActionC o m p l e t i o n shall be "21 months a f t e r executing contracts". Theschedule also s tate s , "this due date to be reviewed and m o d i f i e d bymutual agreement of the p r o j e c t coordinators a f t e r receipt of thebids and be fore beginning remedial action." Please revise thetext so that it complie s with the Consent Decree ( S t a t e m e n t of Work- V I I . S c h e d u l e ) .

Document 00410; Bid Bond Form pa. 0 0 4 1 0 — 1
Is it stated anywhere that the security must be licensed in Texa s?

Document 00430; Proposed Subcontractor List pa. 00430-1
S h o u l d it state the $25,000 minimum for l i s t ing?T h i s amount stated in the previous submittal was $10,000.

Document 0 0 4 5 5 f F i g u r e 1. Page 1 of 2
F i g u r e IBailey Disposal S i t eUnit Price Schedu l e

T h i s f o rm is not consistent with document 00300. It does notinclude f i g u r e s( $ ) .



Document 00680; A p p l i c a t i o n for Payment pa. 00680"!
COMMENT: How are quantities to be V e r i f i e d ?

A r t i c l e 1 D e f i n i t i o n s . Bulle t 14. Contract Documents pa. 00700-3;
All written documents that d e f i n e the construction Work and theob l igat ions of the BSSC and Contractor. The Contract Documentsinclude the f o l l o w i n g :
What about p r e g u a l i f i c a t i o n document?

Page 00700-5, bu l l e t s a. and i:
The text wi l l need to be revised to indicate that the 11/91versions of the Emission Control Plan, and the Quality AssurancePlan (QAPP) wil l be used. The latest version ( 1 1 / 9 1 ) of theS a m p l i n g and Monitoring Plan has not been comple t ed yet ( S e e EPAcomments on page 1).

Page 00700-7. *24. Extra W o r k ;
"...timing, mob i l i za t i on , or other f a c t o r s ( S e c t i o n 807, CostA d j u s t m e n t s for Extra Work , o f the General C o n d i t i o n s ) .
The correct reference is Sec t ion 804. The ir is no section 807 ofthe General Condi t i on s in this revision.

Page 00700-7 #27. Force Account W o r k ;
Work not provided for in the contract and not bid upon by theContractor, but is essential to the sa t i s fa c t ory complet ion of theContract within its intended scope.
How do you e f f e c t this and who per f orms this work and by whatdocument?
804. Cost A d j u s t m e n t s for Extra Work pg. 00700-63
A. Labor
The contractor shall receive the rate of wage agreed upon in thebid proposal for all labor employed in p e r f o r m i n g the extra Work.If the extra Work required labor for which the rate of wage was notearlier established in the bid p r o p o s a l , the Contractor willreceive the rate of wage agreed upon in writing by the BSSC be fore



beginning the extra Work.
COMMENT: Where in the bid proposal?

If the BSSC and Contractor are unable to agree upon an acceptablerate of wage b e f or e beginning the extra Work, the Contractor shallper f orm the Work and will be paid at the hourly rates as c e r t i f i edby payro l l records, p l u s 12 percent. The c e r t i f i e d payro l l recordshall include the e m p l o y e e ' s hourly rate and all f r i n g e b e n e f i t sr e su l t ing f rom c o l l e c t iv e bargaining units (trade unions). The 12percent loading f a c t o r shall not be a p p l i e d to the f r i n g e b e n e f i t s .The 12 percent loading. . .
The above sentence should s top a f t e r b ene f i t s .

D. Other M i s c e l l a n e o u s Expense s , pa. 00700-64:
The Contractor shall be reimbursed for the actual cost of otherservices or expenditures i n c l u d i n g , without l i m i t a t i o n , as agreedupon by the partie s b e f ore the extra Work is begun, use of materialt e s t ing laboratories , employment of des ign p r o f e s s i o n a l s andsurveyors, Bond premiums, and any other cost d ir e c t ly related toaccompl ishment of the extra Work but not provided for in othercategories in this Sect ion. A d d i t i o n a l allowance shall not be madefor overhead, general superintendence, the use of small t oo l s ,fur ther p r o f i t , or any other cost for which no s p e c i f i c allowanceis provided herein.
How about supervision, l e g a l , etc.? If you have this clause, whyhave 8% overhead of material s and labor?

A r t i c l e T w o ; Introduc t ory Provisions. S e c t i o n 201. WORK;
"... The work wi l l be conducted within 750 days (25 months) a f t e rthe E f f e c t i v e Date of the Contract Agreement, ..."
As stated in A r t i c l e Four: Term, section 401 (Cons truc t i onProgress S c h e d u l e ) :Pursuant to the requirements of the Consent Decree between theBSSC and E P A , the BSSC and EPA have established deadl ines forthe construction and implementa t i on of the Work required bythe Contract Documents that i d e n t i f i e s t iming for ini t iat ionand completion of critical path tasks. In addi t ion, the BSSCis required to adhere to the dates set f o r t h in the ConsentDecree.
In append ix E of the Consent Decree (Statement of W o r k ) , sectionVII ( S c h e d u l e ) , under the act ivi ty, Remedial Act ion C o m p l e t i o n , thedue date is stated as, "21 months a f t e r executing contracts." T h i s



is a requirement of the Consent Decree and wil l need to beincorporated into this document. However, the schedule alsostates, "This due date to be reviewed and m o d i f i e d by mutualagreement of the p r o j e c t coordinators a f t e r receipt of the bids andbefore beginning remedial action."

A r t i c l e Two: Introduc tory Provisions. Sec t ion 201. EPA PROJECT
M A N A G E R ;
In addi t ion to the r e s pon s i b i l i t i e s /au thor i t i e s l i s t ed in thissection, p l ea s e add the f o l l o w i n g :

The EPA Proje c t Coordinator shall have the authority vested inthe Remedial Pro j e c t Manager and the On-Scene Coordinator by40 C . F . R . Part 300 ( 1 9 8 7 ) , and the authorities as outlined inSec t ion IX. PROJECT COORDINATORS. B (1) of the Consent Decree.



U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A G E N C Y
REGION 6

1445 ROSS AVENUE, SUITE 1200
DALLAS, TEXAS 75202

»» -___ - %^v*-*'«- o •* ft ft *November 2, 1991

Mr. Mark McDonnellF l u o r Danie l , Inc.12790 Merit Drive, S u i t e 200, LB 169D a l l a s , T e x a s 75251

R E : E P A ' s Comments o f F l u o r D a n i e l ' s Original Work Planfor Oversight of Remedial Act ion Act iv i t i e s at theBailey Wast e Disposal S i t e ( W A / 0 6 - 6 P 7 7 )

Dear Mr. McDonnell:
Pleas e f i n d attached E P A ' s comments o n F l u o r D a n i e l ' s work p l a n f o rremedial action oversight activities at the Bailey Wast e DisposalS i t e . If, a f t e r your review of these comments, you have anyquestions, p l ea s e give me a call ( 2 1 4 ) 655-6735. In addi t ion,pl ea s e provide me with a copy of F l u o r D a n i e l ' s H e a l t h and S a f e t yPlan for Oversight Act iv i t i e s at the Bailey Was t e Disposal S i t e assoon as po s s i b l e . It is essential that the F l u o r Daniel OversightO f f i c i a l be able to enter the on site exclusion zones to betterobserve the sampl ing and other f i e l d activities.
S i n c e r e l y yours,

Chris G. V i l l a r r e a lRemedial Pro j e c t Manager
Attachment



E P A ' S C O M M E N T S O N FLUOR D A N I E L ' S
ORIGINAL WORK FLAN FOR

REMEDIAL A C T I O N O V E R S I G H T
BAILEY W A S T E D I S P O S A L S I T E

ORANGE C O U N T Y , T E X A S
WA# 06-6P77

Page 4. Sec t ion 1.3 Current S t a t u s . f i r s t paragraph. last twosentences;

T e x t s tate s , "The treatment area will be capped to preventmigration of any remaining contaminants. Potential short-term airemissions, re sul t ing f r o m remedial act ivi t ie s , wil l be mi t igated asa result of s t a b i l i z a t i o n and capping. 1*
Please remove these sentences and replace with the f o l l o w i n g :
S t a b i l i z a t i o n of the waste wi l l minimize the po t en t ia l for wastemigration by blocking the route of transport. The cap over thes tab i l i z ed waste will prevent direct contact with the s tab i l i z edwaste. Potential short-term air emissions, resulting from remedialactivit ie s , wil l be reduced by employing in-situ s tab i l i za t ionmethods and by operating in small areas.

Page 10, Sec t i on 2 .2.2. Dognf^nt Review in D a l l a s Program O f f i c e .f i r s t oaraoraoh. second sentence & third Daraoratrti. third sentence:

T e x t s tate s , "Time is budgeted for on a monthly basis for thep r o j e c t manager and other d i s c i p l in e s in the D a l l a s programo f f i c e . "
and
"The budget is estimated only since the exact amount of work isunknown."
As provided in Volume II of the work p lan submit tal , the table onthe f o l l o w i n g page shows the P-level and hours F l u o r Danielestimated for review of ongoing PRP submittals:



DIRECT LABOR HOURS
O N G O I N G S U B M I T T A L S
Program Manager PL3
P r o j e c t Manager PL2
Water Treatment Engineer PL2
Senior Geotechnical Engineer PL3
H e a l t h and S a f e t y S p e c i a l i s t PL2
Analyt i ca l Chemist PL2
Contract Manager PL3
Cleri ca l CL2 (72 hours)
T O T A L S

PL2

324
54

54
54

486

PL3
54

54

54

162
The f o l l o w i n g tab le i l l u s t ra t e s P-level hours proposed to reviewthe 10 ant i c ipa t ed PRP submit ta l s (see section 2 . 1 ) -vs- theestimated unknown amount of work.

PRP Submit ta l ReviewF l u o r D a l l a s O f f i c e
PL3 Hours
PL2 Hours
Cler i ca l CL2 Hours

10 Anti c ipa t edPRP S u b m i t t a l s
220

60
60

Unknown EstimatedAmount of Work
162
486

72
Based on cost data presented in Volume II of the proposed workp l a n , the estimated cost for this Unknown Estimate Amount of Workin the F l u o r Daniel D a l l a s program o f f i c e would be as f o l l o w s :
PL3 - 162 hours * ( $ * * / h o u r ) - — — — — — — —PL2 - 486 hours * ( $ * * / h o u r ) - - — — — — — —CL2 - 72 hours * ( $ * * / h o u r ) - — — — — — — —Subto ta l = $ — — — — — —

Overhead at ****% = S — — — — — —Labor Plus Overhead = $31,101.84These hours seem excessive to review Ongoing Submit ta l s (648 P-level hours in t o t a l ) , e s p e c i a l l y since items i d e n t i f i e d for review( i . e . , review o f f i e l d s a m p l i n g da ta , test results f rom select f i l land aggregate, water e f f l u e n t analysi s , e t c .) should be done by thef i e l d oversight o f f i c i a l . T h e level o f e f f o r t proposed f o r thistask wi l l need to be reduced. In add i t i on , more de ta i l needs to beprovided as to how the l e v e l - o f - e f f o r t for this task wasdetermined.



Page 11. T a s k 3.0 Attendance at M e e t i n g s ;
F i r s t Sentence;Text s tates , "Fluor Daniel wil l attend all p r o j e c t related meetingsand provide the RPM with written meeting notes."
Please remove "all" from this sentence.
Second Sentence;Text states, "Written notes and minutes of each meeting will beprovided to the RPM as soon as po s s i b l e a f t e r each meeting ....."
As stated on page 6 of the RPM's SOW under Sect ion 2.1 ( M e e t i n g s ) ,"Meeting summaries wil l be provided to the RPM within two weeksa f t e r the meetings."
Page 12. T a s k 3.0. 2nd b u l l e t ;
T e x t s ta t e s , " 2 ) Pre-construction conference a t H L A ' s o f f i c e sin Houston with two F l u o r Daniel Personnel inattendance."
T h i s meeting has already occurred. Thi s bullet needs to be removedas well as the budgeted cost for F l u o r Daniel to attend thismeeting.

Page 23. Sec t i on 5.3. Laboratory Audit
Remove this task and all associated cost with this task (laboratoryaud i t) f r o m the scope of work. T h i s task can be p er f ormed by EPApersonnel out of the Hous ton Lab.
Page 28. T a s k 4.0. S c h e d u l e . Bullet *4t
Text s tates, "Fluor Daniel is required to be present during allrequired sampl ing ..." Since a m a j o r i t y of the borings and some ofthe trenching has already occurred, p l ea s e remove the word "all"f rom the text.
In add i t i on , p l ea s e provide the EPA RPM with F l u o r D a n i e l ' s H e a l t hand S a f e t y Plan AS SOON AS POSSIBLE so that the F l u o r DanielOversight O f f i c i a l wil l be able to enter the on site exclusionzones to better observe the sampl ing and other f i e l d activities.



VOLUME I I - C O N F I D E N T I A L B U S I N E S S I N F O R M A T I O N
Attachment "A**
T a s k 2. Review of PRP S u b m i t t a l s . Ongoing S u b m i t t a l s
- discussed previously

T a s k 3.0. Attendance at Meetings
The non-labor cost l i s t ed are:
Transportat ion - $2,322.00Per Diem - $1,056.00Other Direct - $700.00
A l s o l i s t ed is 260 hours - PL2 estimation.
Thes e hours and cost need to be broken out in more d e ta i l . Forexample , l i s t the estimated number of t r ip s to Hous t on , how many -,iperson at t ending meeting, per diem per t r i p , and what makes up the$700.00 in Other Direct Cost.
In add i t i on , as discussed previously, since the Pre-constructionconference has already occurred, the budgeted hours and cost forF l u o r Daniel to attend this meeting wil l need to be removed.

T a s k 4.0. Oversight of F i e l d Work;
As discussed in a conversation between the EPA RPM and MarkMcDonnell on 1 0 / 2 2 / 9 2 , the 304 hours estimated for the P r o j e c tManager PL2 will need to be reduced to coincide with the estimated18 months of RA f i e l d activities.
Please e x p l a i n if the f i e l d oversight o f f i c i a l will be claiming thef u l l l odg ing per diem of $ 4 0 . 0 0 / d a y ( f o r Port Arthur/Beaumont area)or wi l l the oversight o f f i c i a l try to save the government some costby trying to obtain a reduce l odg ing rate due to the extendedperiod the oversight o f f i c i a l wil l be in the area. For e xampl e ,the PRP oversight c o n t r a c t o r ' s have negotiated a reduced l o d g i n grate of $22.00 per room/day with the local Best Western H o t e l inorder to reduce p r o j e c t cost.

T a s k 5.0. S p l i t S a m p l i n g . ' L a b o r a t o r y Data V a l i d a t i o n and S y s t e mA u d i t s
228 PL2 hours have been budgeted for the Q A / Q C Chemist. Pleaseprovide a breakout of these hours. What task wil l this person be



doing and how many hours per task are budgeted?
As discussed previously, all hours and cost associated with thelaboratory audit will need to be removed.

O T H E R DIRECT COST
For all the direct cost greater than $1,000, please provide moredetail as to how the cost were determined. In addi t ion, asdiscussed in a conversation between the EPA RPM and Mark McDonnellon 1 0 / 2 2 / 9 2 , the actual cost for S a f e t y Equipment Cost came in lessthan the estimated $ 4 , 2 9 0 , p l ea s e provide the revised estimate.



H E A D I N G .Re: Bailey W a s t e Dispo sa l S i t eComments on 60% Remedial Design

Dear Ms. Baker:

. U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N . A G E . I
^£ REGION 6 /

1445 BOSS AVENUE. SUITE 1200 / ^
DALLAS. TEXAS 75202-2733 / -i<*̂ $

JOL 0 31391
Bailey T a s k Force A d m i n i s t r a t o rc/o Debra L. BakerF u l b r i g h t & Jaworski P R O J . #1301 M c K i n n e y Stree t p., PH o u s t o n , T e x a s 77010 ——

J U N 0 ~ 1997

T h i s l e t t e r transmits t h e Environmental Protec t ion A g e n c y ' scomments on the 60% Remedial Design for the Bailey W a s t e Disposalsite. If you have any question, p l e a s e contact me.

S i n c e r e l y ,

mn C. Mey«i p e r f u n d Eri^f
iclosure

orcement

cc: Hark deLorimier, F l u o r Daniel



U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A G E N C Y
R E G I O N S

1445 BOSS AVENUE, SUITE 1200
DALLAS, TEXAS 75202

November 2, 1991

Mr. Mark McDonnellF l u o r Danie l , Inc. F : JJ. # .12790 Merit Drive, Sui t e 200, LB 169D a l l a s , T e x a s 75251
J U N 0 c 1997R E : E P A ' s Comments o f F l u o r D a n i e l ' s Original Work Planfor Oversight of Remedial Action Act iv i t i e s at theBailey Was t e Disposal S i t e ( W A / 0 6 - 6 P 7 7 )

Dear Mr. M c D o n n e l l :
Please f i n d attached E P A ' s comments o n F l u o r D a n i e l ' s work p lan f o rremedial action oversight activities at the Bailey Was t e DisposalS i t e . If, a f t e r your review of these comments, you have anyquestions, p l ea s e give me a call ( 2 1 4 ) 655-6735. In addi t i on ,pl ea s e provide me with a copy of F l u o r D a n i e l ' s H e a l t h and S a f e t yPlan for Oversight Act iv i t i e s at the Bailey Was t e Disposal S i t e assoon as po s s i b l e . It is essential that the F l u o r Daniel OversightO f f i c i a l be able to enter the on site exclusion zones to betterobserve the sampl ing and other f i e l d activities.
S i n c e r e l y yours,

Chris G. V i l l a r r e a lRemedial P r o j e c t Manager
Attachment

In



E P A ' S C O M M E N T S O N FLUOR D A N I E L ' S
ORIGINAL WORK PLAN FOR

REMEDIAL A C T I O N O V E R S I G H T
B A I L E Y W A S T E D I S P O S A L S I T E

ORANGE C O U N T Y , T E X A S
WA# 06-6P77

sentences:

Text s tate s , "The treatment area will be capped to preventmigration of any remaining contaminants. Potential short-term airemissions, resul t ing from remedial ac t ivi t i e s , wil l be mit igated asa result of s t ab i l i za t i on and capping."
Pleas e remove these sentences and replace with the f o l l o w i n g :
S t a b i l i z a t i o n of the waste will minimize the po t en t ia l for wastemigration by blocking the route of transport. The cap over thes tab i l i z ed waste wil l prevent direct contact with the s tab i l i z edwaste. Potential short-term air emissions, resulting from remedialactivities , wil l be reduced by employing in-situ s tab i l i za t i onmethods and by operating in small areas.

Page 10. Sec t ion 2.2.2. Document Review in D a l l a s Program O f f i c e .f i r s t p a r a g r a p h , second sentence S third paragraph, third sentence:

Text s tates , "Time is budgeted for on a monthly basis for thep r o j e c t manager and other d i s c i p l i n e s in the Dal la s programo f f i c e . "
and
"The budget is estimated only since the exact amount of work isunknown."
As provided in Volume II of the work p l a n submit ta l , the table onthe f o l l o w i n g page shows the P-level and hours F l u o r Danielestimated for review of ongoing PRP submit tal s:



DIRECT LABOR HOURS
O N G O I N G S U B M I T T A L S
Program Manager PL3
P r o j e c t Manager PL2
Water Treatment Engineer PL2
Senior Geotechnical Engineer PL3
H e a l t h and S a f e t y S p e c i a l i s t PL2
Analy t i ca l Chemist PL2
Contract Manager PL3
Cler i ca l CL2 (72 hours)
T O T A L S

PL2

324
54

54
54

486

PL3
54

54

54

162
The f o l l o w i n g tab le i l l u s t ra t e s P-level hours proposed to reviewthe 10 ant i c ipa t ed PRP submit tal s (see section 2 . 1 ) -vs- theestimated unknown amount of work.

PRP Submi t ta l ReviewF l u o r D a l l a s O f f i c e
PL3 Hours
PL2 Hours
Cler i ca l CL2 Hours

10 Anti c ipa t edPRP Submi t ta l s
220

60
60

Unknown EstimatedAmount of Work
162
486

72
Based on cost data presented in Volume II of the proposed workp l a n , the estimated cost for this Unknown Estimate Amount of Workin the F l u o r Daniel D a l l a s program o f f i c e would be as f o l l o w s :
PL3 - 162 hours * ( $ * * / h o u r ) -PL2 - 486 hours * ( $ * * / h o u r ) -CL2 - 72 hours * ( $ * * / h o u r ) =Subto ta l =

Overhead at ****% = S — — — — — —Labor Plu s Overhead — $31,101.84T h e s e hours seem excessive to review Ongoing S u b m i t t a l s (648 P-level hours in t o t a l ) , e s p e c i a l l y since items i d e n t i f i e d for review( i . e . , review o f f i e l d s a m p l i n g data, test results f r om select f i l land aggregate , water e f f l u e n t analys i s , e t c .) should be done by thef i e l d oversight o f f i c i a l . The level o f e f f o r t proposed f o r thistask wil l need to be reduced. In add i t i on , more de tai l needs to beprovided as to how the l e v e l - o f - e f f o r t for this task wasdetermined.



Page 11. T a s k 3.0 Attendance at Meetings:
F i r s t Sentence;Text s tate s , "Fluor Daniel will attend all p r o j e c t related meetingsand provide the RPM with written meeting notes.1*
Please remove "all" from this sentence.
Second Sentence;Text s tates , "Written notes and minutes of each meeting wi l l beprovided to the RPM as soon as po s s i b l e a f t e r each meeting ....."
As stated on page 6 of the KPM's SOW under Sec t ion 2.1 ( M e e t i n g s ) ,"Meeting summaries will be provided to the RPM within two weeksa f t e r the meetings."
Page 12, T a s k 3.0. 2nd b u l l e t ;
T e x t s tate s , " 2 ) Pre-construction conference a t H L A ' s o f f i c e sin Hous ton with two F l u o r Daniel Personnel inattendance."
T h i s meeting has already occurred. T h i s bullet needs to be removedas well as the budgeted cost for F l u o r Daniel to attend thismeeting.

Page 23. Sect ion 5.3. Laboratory Audit
Remove this task and all associated cost with this task (laboratorya u d i t ) f r om the scope of work. T h i s task can be per formed by EPApersonnel out of the Houston Lab.
Page 28. T a s k 4.0. Schedu l e . Bullet *4;
Text s tates , "Fluor Daniel is required to be present during allrequired sampl ing ..." Since a m a j o r i t y of the borings and some ofthe trenching has already occurred, p l ea s e remove the word "all"f r o m the text.
In addi t i on , p l ea s e provide the EPA RPM with F l u o r D a n i e l ' s H e a l t hand S a f e t y Plan AS SOON AS POSSIBLE so that the F l u o r DanielOversight O f f i c i a l will be able to enter the on site exclusionzones to better observe the sampl ing and other f i e l d activities.



VOLUME I I - C O N F I D E N T I A L B U S I N E S S I N F O R M A T I O N
Attachment: "A"

isk 2. Revj
- discussed previous ly

T a s k 3.0. Attendance at Meetings
The non-labor cost l i s t ed are:
Transportat ion - $2,322.00Per Diem - $1,056.00Other Direct - $700.00
A l s o l i s t ed is 260 hours - PL2 estimation.
T h e s e hours and cost need to be broken out in more d e ta i l . Forexample , l i s t the estimated number of t r ip s to H o u s t o n , how manyperson at t ending meeting, per diem per t r i p , and what makes up the$700.00 in Other Direct Cost.
In add i t i on , as discussed previously, since the Pre-constructionconference has already occurred, the budgeted hours and cost forF l u o r Daniel to attend this meeting will need to be removed.
T a s k 4.0. Oversight of F i e l d Work;
As discussed in a conversation between the EPA RPM and MarkMcDonnell on 1 0 / 2 2 / 9 2 , the 304 hours estimated for the P r o j e c tManager PL2 wi l l need to be reduced to coincide with the estimated18 months of RA f i e l d activities.
Please e xp la in if the f i e l d oversight o f f i c i a l will be claiming thef u l l l o d g i n g per diem of $ 4 0 . 0 0 / d a y ( f o r Port Arthur/Beaumont area)or will the oversight o f f i c i a l try to save the government some costby trying to obtain a reduce l odg ing rate due to the extendedperiod the oversight o f f i c i a l wi l l be in the area. For example ,the PRP oversight c o n t r a c t o r ' s have negotiated a reduced l o d g i n grate of $22.00 per room/day with the local Best Western H o t e l inorder to reduce p r o j e c t cost.
T a s k 5.0. S p l i t S a m p l i n g . Laboratory Data V a l i d a t i o n and Syst emA u d i t s
228 PL2 hours have been budgeted for the Q A / Q C Chemist. Plea s eprovide a breakout of these hours. What task wil l this person be



doing and how many hours per task are budgeted?
As discussed previously, all hours and cost associated with thelaboratory audit will need to be removed.

O T H E R DIRECT COST
For all the direct cost greater than $1,000, p l ea s e provide moredetail as to how the cost were determined. In addi t i on, asdiscussed in a conversation between the EPA RPM and Hark McDonnellon 1 0 / 2 2 / 9 2 , the actual cost tor S a f e t y Equipment Cost came in lessthan the estimated $ 4 , 2 9 0 , p l ea s e provide the revised estimate.



U N I T E D S T A T E S E N V I R O N M E N T - A L P R O T E C T I O N A G E N C Y
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D E C 5 1 9 '
Bailey T a s k F o r c e A d m i n i s t r a t o rc/o Debra L. BakerF u l b r i g h t & Jawor sk i1301 M c K i n n e y S t r e e tH o u s t o n , T e x a s 77010
Re: Bailey W a s t e D i s p o s a l S i t eComments on P r o j e c t S u p p o r t P l a n s

Dear Ms. Baker:
T h i s l e t t e r transmit s t h e Environmental Pro t e c t i on A g e n c y ' scomments on the p r o j e c t support p lan s for the Bailey Was t e Disposalsite. F i n a l i z a t i o n of many of the p l a n s that were reviewed wi l lneed to occur later in the de s ign process as discussed earlier.When that i s obvious, the EPA's comment wi l l note that. Ther e arecomments, however, that EPA has made without being sure if they canbe responded to at this point in the de s ign process. I suggestthat f o l l o w i n g your review o f - t h e enclosed comments, a meeting ort e l e c o n f e r e n c e be scheduled to determine which p l a n s can bef i n a l i z e d . Any extension of time for revisions to the p r o j e c tsupport p l a n s wi l l not in any way extend the due date s for the 60%and subsequent de s ign submi t ta l s .

S i n c e r e l y ,

inn C. Meyer/i p e r f u n d Enforcement
Enclosure
cc: Pat Ste erman, BFI, / M a r k deLorimier , F l u o r Daniel
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1445 H O S S A V E N U E S U I T E 1200
D A L L A S . T E X A S 75202-2733
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Bailey T a s k F o r c e A d m i n i s t r a t o r /-> • ..c/o Debra L. BakerF u l b r i g h t & Jaworsk i1301 M c K i n n e y Str e e tH o u s t o n , T e x a s 77010 A D I P o r

~
-' /o« -*9° ^

Re: Bailey W a s t e Dispo sa l S i t eForc e M a j e u r e N o t i f i c a t i o n
Dear Ms. Baker:
The Environmental Prote c t i on Agency received a notice"~o-f-Ja f o r c em a j e u r e condi t i on f r o m the Bailey T a s k F o r c e on October 10, 1990.The notice c laims that an event occurred at the laboratoryp e r f o r m i n g the analy t i ca l work that may cause a d e l a y in the In-S i t u W a s t e S t a b i l i z a t i o n Evaluat ion Report. T h e l e t t e r requesteda two week extension for the de l ivery of thi s report.
A review of the monthly report submitted on October 9, 1990,indicate s that the d e l a y occurred on or b e f o r e S e p t e m b e r 17, 1990.S e c t i o n XXII.B. of the Consent Decree s tates that notice o f a f o r c em a j e u r e event should be made no la t e r than ten days f r o m the timei n f o r m a t i o n is obtained that a d e l a y has or w i l l occur. F a i l u r eto n o t i f y the EPA within ten days cons t i tu t e s a waiver of any claimof f o r c e maj eure . T h e r e f o r e , your c laim of f o r c e m a j e u r e i s notaccepted by E P A .
EPA is w i l l i n g to work with the Bailey T a s k F o r c e , however, ind e v e l o p i n g an a c c e p t a b l e s chedule to c o m p l e t e the s t a b i l i z a t i o nevaluat ion s tudy. Certain prob l ems in the s t a b i l i z a t i o n evaluat ionhave been brought t o E P A ' s a t t en t i on that might require a d d i t i o n a ltime to r e c t i f y . J o h n Meyer wi l l be in contact with you to d e v e l o pan a c c e p t a b l e s chedule to c o m p l e t e the s tudy.
If you have any ques t ions , p l e a s e contact J o h n Meyer at ( 2 1 4 ) 655-6735.
S i n c e r e l y ,

Becker, C h i e fS u p e r f u n d Enfor c emen t Branch

cc: , Mike Barra ( 6 C )/ Mark d e L o r i m i e r , F l u o r Daniel
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J u l y 17, 1990
Bail ey T a s k Force A d m i n i s t r a t o rc/o Debra L. BakerF u l b r i g h t & Jawor sk i1301 M c K i n n e y S t r e e tH o u s t o n , T e x a s 77010
Re: Bai l ey W a s t e D i s p o s a l S i t eComments on Q A / Q C Plan
Dear Ms. Baker:

Enclo s ed ar e t h e Environmental Pro t e c t i on A g e n c y ' s commentson the d r a f t Q A / Q C P l a n . If you have any quest ions, p l e a s e contactJ o h n Meyer.
S i n c e r e l y ,

/ S a m Becker, C h e fS u p e r f u n d Enforcement Branch
Enclosure

cc: .. Mike Barra ( 6 C ), : Mark d e L o r i m i e r , F l u o r Daniel



COMMENTS ON
B A I L E Y W A S T E D I S P O S A L S I T E

Q A / Q C P L A N

Page 15. T a b l e 2 - T h i s t ab l e may have to be m o d i f i e d based ont h e f i n a l I S E W P .
Page 36. S e c t i o n 5.1 - S h i p m e n t of the s a m p l e s to the l a b o r a t o r yshould take p l a c e w i th in 24 hours, not "as soon as p r a c t i c a l " .
Page 36. S e c t i o n 5 .2 - T h i s section should inc lude prov i s i ons forequipment rinsate blanks to de termine e f f e c t i v e n e s s o f deconprocedure s .

i
S e c t i o n 6.0 - T h i s sect ion should be revised based upon proceduresin the document NEIC P o l i c i e s and Procedures. Revised May 1986,E P A - 3 3 0 / 9 - 7 8 - 0 0 1 - R . More d e t a i l i s necessary for the chain ofcu s tody procedures .
Page 50. S e c t i o n 8.2 - Even though non-EPA methods may not haves p e c i f i c Q A / Q C proc edure s , th i s does not p r e c l u d e the use ofd u p l i c a t e a n a l y s i s and m u l t i p l e r eading to ensure pr e c i s i on andaccuracy.
S e c t i o n 11.0 - T h e r e is no mention of conduc t ing a p e r f o r m a n c eaudit nor is there a d e s c r i p t i o n of a p e r f o r m a n c e audi t .
A p p e n d i x B - The procedures for the I m m e r s i o n T e s t should bei n c l u d e d .
T h e compres s ive s t r ength test ( A S T M D 2 1 6 6 ) i s mi s s ing .



U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N
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D A T E :
S U B J E C T :

F R O M :

T O :

C I N C I N N A T I , O H I O 452^8, „ _

J u n e 14, 1990
C o m m e n t s o n B a i l e y W a s t e D i s p o s a l S i t eS o l i d i f i c a t i o n / S t a b i l i z a t i o n
C a r l t o n W i l e sS o l i d i f i c a t i o n
J o h n M e y e r sE R A , R e g i o n 6

, . ; ^ H E A D I N G•J"

n o l o g y T e a m L e a d e r

T h i s i s a f o l l o w - u p t o o u r recent t e l e p h o n e d i s c u s s i o n c o n c e r n i n g t h ep r o p o s e d s o l i d i f i c a t i o n a t t h e B a i l e y W a s t e D i s p o s a l s i t e . T h e f o l l o w i n gcomment s are based on t h e s e d i s c u s s i o n s and the i n f o r m a t i o n about s i t e ;c o n d i t i o n s t h a t h a s been p r o v i d e d t o m e . T h e s e c o n d i t i o n s are:
1. The c o n t a m i n a t e s l e v e l s c u r r e n t l y a t th e s i t e are no t a h e a l t hr i s k , a n d t h e r e m e d i a l a c t i o n i s b e i n g d o n e f o r t h e p u r p o s e o fi m p r o v i n g t h e e n v i r o n m e n t a l c o n d i t i o n s .
2 . None o f t h e c o n t a m i n a t e s ha s been ob s erved in th e water m o n i t o r i n gw e l l s a n d / o r o t h e r s a m p l e s . T h e r e f o r e , t h e c o n t a m i n a t e s a r e n o tc u r r e n t l y m o b i l e , o r t h e f r a c t i o n s t h a t were m o b i l e have a l r e a d ym i g r a t e d away f r o m th e s i t e .
3 . T h e m a i n p u r p o s e o f t h e s o l i d i f i c a t i o n / s t a b i l i z a t i o n ( s / s )o p e r a t i o n i s t o s o l i d i f y t h e c o n t a m i n a t e d m a t e r i a l i n a mannert h a t w i l l n o t i n c r e a s e t h e p o t e n t i a l m i g r a t i o n o f a n y c o n t a m i n a t e so r i n c r e a s e t h e i r c o n c e n t r a t i o n s . T h e s o l i d i f i e d mass w i l l r emaini n o r u n d e r t h e wa t er t a b l e ( m a r s h l a n d ) .
My comment s are:
S t e p s s h o u l d b e t a k e n t o a s sure t h a t a n y c h a n g e s i n t h e r edox c o n d i t i o n sw h i c h m a y r e s u l t f r o m t h e r e m e d i a t i o n a c t i v i t y ( s / s ) d o n o t i n c r e a s e t h em o b i l i t y o f t h e c o n t a m i n a t e s , p a r t i c u l a r l y t h e m e t a l s . Q u i t e o f t e nc o n t a m i n a t e d s o i l s / s e d i m e n t s i n h a r b o r s , e t c . have reached a r edox c o n d i t i o nw h i c h h a s s t a b i l i z e d t h e c o n t a m i n a t e s a n d p l a c e d t h e m i n t h e l e a s t m o b i l es t a t e . T h e d r e d g i n g a n d / o r o t h e r a c t i o n s w h i c h e x p o s e t h i s m a t e r i a l t o h i g h e roxygen l e v e l s c o u l d a d v e r s e l y a f f e c t t h e r edox l e v e l s a n d t h e m o b i l i t y o fs e l e c t e d c o n s t i t u e n t s .
B e aware t h a t t h e u s e o f f l y a s h , cement k i l n d u s t s a n d s i m i l a r b y -p r o d u c t m a t e r i a l s in the s / s p r o c e s s may add to or increa s e the l e v e l s o fu n w a n t e d m e t a l s i n t h e f i n a l p r o d u c t . B e sure t o a n a l y z e f o r t h i s s i t u a t i o nt o a s sure t h a t t h e r e s u l t i n g p r o d u c t i s a c c e p t a b l e .



T h e l e v e l s o f t h e o r g a n i c s a r e e x t r e m e l y l o w a n d based u p o n o u rd i s c u s s i o n s , o r g a n i c e m i s s i o n s a r e p r o b a b l y n o t o f concern. I f , however , y o uwant to assure tha t the s / s pro c e s s does not increase o rgan i c l e v e l s inl e a c h a t e s f r o m t h e f i n a l p r o d u c t , y o u w i l l need t o a n a l y z e f o r t h i s s i t u a t i o n .Be aware t h a t the TCLP may not be a good t e s t to d e t e r m i n e t h i s . A l s o beaware o f p o t e n t i a l v o l a t i l i z a t i o n o f o r g a n i c s d u r i n g t h e s / s p r o c e s s . I f n o ta c c o u n t e d f o r , v o l a t i l i z a t i o n m a y g i v e some f a l s e r e a d i n g s . I f y o u a r e n o tconcerned about o r g a n i c e m i s s i o n s d u r i n g t h e s / s p r o c e s s b u t s t i l l want t oassure the o r g a n i c l e v e l s have not been increased in the f i n a l p r o d u c t asc o m p a r e d to the u n t r e a t e d m a t e r i a l , I recommend t h a t you use a t o t a l wa s t ea n a l y s i s for the o r g a n i c s on the u n t r e a t e d m a t e r i a l and th en on the t r e a t e dp r o d u c t . C a l c u l a t i o n s must take i n t o account any d i l u t i o n s caused by th e s / sa d d i t i v e s . T h i s i s a worst case , c o n s e r v a t i v e a p p r o a c h b u t i s , I b e l i e v e , t h eo n l y t e c h n i c a l l y correct o n e a t p r e s e n t . I f e m i s s i o n s a r e o f concern, t h e ny o u w i l l need t o c o l l e c t a n d a n a l y z e f o r them.
iBecause t h e s o l i d i f i e d p r o d u c t w i l l b e s u b j e c t e d t o w e t c o n d i t i o n s , Irecommend t h a t t e s t i n g b e ' d o n e t o s i m u l a t e t h i s c o n d i t i o n a n d t o p r o v i d ei n f o r m a t i o n o n h o w w e l l t h e s o l i d i f i e d w a s t e w i l l m a i n t a i n i t s i n t e g r i t y . Irecommend t h a t p e r m e a b i l i t y t e s t i n g b e c o n d u c t e d o n t h e t r e a t e d m a t e r i a l .A l s o , I recommend t h a t t h e t r e a t e d s o l i d i f i e d w a s t e f o r m s b e s u b j e c t e d t ou n c o n f i n e d c o m p r e s s i v e t e s t i n g , f o l l o w e d b y a n i m m e r s i o n t e s t , f o l l o w e d b yu n c o n f i n e d c o m p r e s s i v e t e s t i n g a s t h i s w i l l p r o v i d e i n f o r m a t i o n o n h o w w e l lt h e s o l i d i f i e d s a m p l e c a n b e e x p e c t e d t o w i t h s t a n d t h e e n v i r o n m e n t a l s t r e s s e sp r e s e n t a t t h e d i s p o s i t i o n s i t e . T h e f l u i d used i n t h e i m m e r s i o n t e s t c a n b ee i t h e r the s a l t y water in the marsh or d i s t i l l e d , d e i o n i z e d water or bo th . Irecommend t h a t t h e s a l t y wat er b e u s e d . I f d e s i r e d , t o d e t e r m i n e p o t e n t i a lm i g r a t i o n o f c o n t a m i n a n t s f r o m t h e s o l i d i f i e d w a s t e f o r m s d u r i n g t h e s t a t i ci m m e r s i o n t e s t , u s e t h e d i s t i l l e d d e i o n i z e d wa t er a n d a n a l y z e f o r c o n t a m i n a n t so f concern.

N o t e t h a t t h er e are s a l t r e s i s t a n t c ement s or a d d i t i v e s on the market .T h e s e s h o u l d b e c o n s i d e r e d i n d e s i g n i n g t h e m i x i f t h e s a l t l e v e l s a r e sucht h a t t h e y w i l l cause e x c e s s i v e d e g r a d a t i o n t o t h e s o l i d i f i e d p r o d u c t .
T h e s e are b r i e f c o m m e n t s and I b e l i e v e we have d i s c u s s e d most o f t h em.M o r e d e t a i l s a r e a v a i l a b l e i f r e q u i r e d .

c c : J . C o l s o nB. B l a n e yR . H i l l
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P R O J . #JUN 1 4 1«90 June 1 4'
Bailey T a s k Froce Admin i s t ra t o rc/o Debra L. BakerF u l b r i g h t & Jaworski1301 McKinney Stree tH o u s t o n , T e x a s 77010
Re: Bailey Waste Disposal S i t eComments on Work P l a n S u b m i t t a l s
Dear Ms. Baker:

Enclosed are the Environmental Protect ion A g e n c y ' s commentson the Remedial Design Work Plan and the I n - S i t u S t a b i l i z a t i o nEvaluat ion Work Plan. If you have any questions, p l e a s e contactJ o h n Meyer.
S i n c e r e l y ,

../ S ' a m Becker, C h i e fS u p e r f u n d Enforcement Branch
Enclosure

cc: Mike Barra ( 6 C - S )i Mark deLorimier, F l u o r Daniel
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N o v e m b e r 13, 1987

S U B J E C T : H o w t o F i l e a C E R C L A A i e n
F R O M :

T O :

Bennet t S t o k e sA s s o c i a t e R e g i o n a l C o u n s e l
A t t o r n e y s a n d P a r a l e g a l sS o l i d W a s t e a n d Emergency R e s p o n s e Branch

I b e l i e v e t ha t most of you have received c o p i e s of the S e p t e m b e r (__1987, G u i d a n c e o n F e d e r a l S u p e r f u n d L i e n s f r o m t h e A s s i s t a n t A d m i n i s t r a t o rf o r E n f o r c e m e n t a n d C o m p l i a n c e M o n i t o r i n g . T h a t g u i d a n c e h a s a t tached t oit a s a m p l e l i e n w h i c h was p r e p a r e d by R e g i o n 10. In my o p i n i o n , thatf o r m i s not very good . I have p r e p a r e d a new f o r m for use in T e x a s , wh i chI b e l i e v e w i l l b e s a t i s f a c t o r y . It i s d e s i g n e d f o r t h e s i g n a t u r e o f t h eR e g i o n a l A d m i n i s t r a t o r a n d i s i n a f f i d a v i t f o r m . I t c a n b e f i l e d w i t hth e County C l e r k in T e x a s , where th e real p r o p e r t y records ar e f i l e d .
I n t h e f u t u r e , when C E R C L A l i e n s a r e t o b e f i l e d , p l e a s e u s e t h eat tached f o r m , u n l e s s you have reviewed the s t a t e law and f o u n d thatanother f o r m w o u l d be be t ter in that s t a t e , and then on ly a f t e r you and Ihave d i s c u s s e d i t . I n a d d i t i o n , p l e a s e u s e t h e f o l l o w i n g p r o c e d u r e :
1 . P r e p a r e a b r i e f i n g sheet f o r th e R e g i o n a l A d m i n i s t r a t o r , w i thconcurrences on the bo t t om f r o m S t o k e s , M e e t , th e a s s i g n e d t e c h n i c a lp e r s o n , t h e p r o g r a m s e c t i o n c h i e f , t h e p r o g r a m branch c h i e f , a n d A lD a v i s . H a n d - c a r r y t h e l i e n n o t i c e a n d t h e b r i e f i n g sheet t o t h e R e g i o n a lA d m i n i s t r a t o r and e x p l a i n to him what he i s b e i n g asked to s i gn .
2 . H a v e t h e R e g i o n a l A d m i n i s t r a t o r s i g n t h e a f f i d a v i t b e f o r e a N o t a r yP u b l i c . H e l e n T h o m p s o n i s p r e f e r r e d .
3 . A f f i x t h e E T A seal next t o t h e R e g i o n a l A d m i n i s t r a t o r ' s s i g n a t u r e .H e l e n T h o m p s o n h a s t h i s s e a l .
4. H a v e the N o t a r y s i g n and seal the document.
5 . I n T e x a s , f i l e t h e document w i t h t h e C o u n t y C l e r k where t h e realp r o p e r t y i s l o c a t e d . I n other s t a t e s , d e t e r m i n e w h e t h e r f e d e r a l l i e n sc a n b e f i l e d i n t h e s t a t e ' s deed r e c o r d i n g o f f i c e a n d what that o f f i c ei s . I f they c a n b e f i l e d w i t h " t h e s t a t e , f i l e them there. I f they c a nn o t b e f i l e d w i t h t h e s t a t e , f i l e th em w i t h t h e U . S . D i s t r i c t C l e r k i nt h e D i s t r i c t where t h e real p r o p e r t y i s l o c a t e d . Y o u s h o u l d c a l l a n dd i s c u s s t h e f i l i n g w i t h t h e D i s t r i c t C l e r k b e f o r e s e n d i n g t h e C l e r k al i e n not i c e .



6 . Some s t a t e s w i l l have assess f e e s f o r f i l i n g l i e n no t i c e s . Y o us h o u l d d e t e r m i n e w h e t h e r f e d e r a l l i e n s a r e s u b j e c t t o f i l i n g f e e s a n do b t a i n that s u m f r o m t h e M a n a g e m e n t D i v i s i o n b e f o r e g o i n g t o t h e f i l i n go f f i c e , or arrange f or a check to accompany the l i e n when m a i l i n g i t .
7. Make c o p i e s o f th e s i g n e d l i e n no t i c e b e f o r e i t i s f i l e d . C o p i e so f t h e n o t i c e s h o u l d b e g i v e n t o th e f o l l o w i n g :

a . T h e R e g i o n a l A d m i n i s t r a t o r ' s f i l e when h e s i g n s i t .
b . T h e R e g i o n a l C o u n s e l ' s C E R C L A L i e n f i l e , w h i c h I have,
c . T h e p r o g r a m ' s o f f i c i a l f i l e f o r t h e s i t e .
d . T h e O E C M f i l e , wh i ch i s m a i n t a i n e d b y A l i e n D a n z i g . M a i lhim a copy as soon as it is f i l e d .
e. Each of the p e r s o n s m e n t i o n e d in the n o t i c e , w i t h a l e t t e rof t r a n s m i t t a l s i g n e d by the a t t o rney .

8. By your concurrence, you are c e r t i f y i n g to the R e g i o n a lA d m i n i s t r a t o r that you have t h o r o u g h l y checked every statement on thel i e n no t i c e and that you f o u n d adequa t e s u p p o r t i n g ev idence in th eo f f i c i a l f i l e . A l s o , d o n o t a l l o w s i l l y errors t o b e i n t h e no t i c e .N o t e that the f o r m attached to the g u i d a n c e has been s igned by J o h nH a n r i l l , A c t i n g R e g i o n a l C o u n s e l , b u t t h e N o t a r y h a s c e r t i f i e d that i t w a ss i g n e d by J a m e s M o o r e , t h e R e g i o n a l C o u n s e l .
9. If you f e e l that c h a n g e s w o u l d improve th e f o r m , p l e a s e l e t meknow so that we can c o n s i d e r it t og e th er . I m p r o v e m e n t s are a lways welcome,

c c : A l l y n D a v i sRobert H a n n e s s c h l a g e rC a r l E d l u n dL a r r y W r i g h tH i l t o n F r e y
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T H E S T A T E O F T E X A S
C O U N T Y O F _ _ _

A F F I D A V I T A N D N O T I C E O F S T A T U T O R Y F E D E R A L L I E N

B E F O R E M E , t h e u n d e r s i g n e d a u t h o r i t y , o n t h i s d a y p e r s o n a l l y
a p p e a r e d __________________, who , a f t e r b e i n g d u l y s w o r n ,
u p o n o a t h s a i d a n d d e p o s e d t h e f o l l o w i n g :

1. My name is _________________ , and I am the
________________ f o r t h e R e g i o n V I o f f i c e o f t h e U n i t e d
S t a t e s E n v i r o n m e n t a l P r o t e c t i o n A g e n c y . I n m y o f f i c i a l c a p a c i t y
a s _____________, I k n o w t h a t t h e f o l l o w i n g f a c t s a r e t r u e .

2 . T h e C o m p r e h e n s i v e E n v i r o n m e n t a l R e s p o n s e , C o m p e n s a t i o n ,
a n d L i a b i l i t y A c t , a s a m e n d e d , 4 2 U . S . C . § § 9601 t h r o u g h 9 6 7 5 ,
p r o v i d e s i n S e c t i o n 1 0 7 ( 1 ) , 4 2 U . S . C . § 9 6 0 7 ( 1 ) , t h a t

( 1 ) A l l c o s t s a n d d a m a g e s f o r w h i c h a p e r s o n 1 sl i a b l e t o t h e U n i t e d S t a t e s u n d e r s u b s e c t i o n ( a ) o ft h i s s e c t i o n ( o t h e r t h a n t h e o w n e r o r o p e r a t o r o f av e s s e l u n d e r p a r a g r a p h ( 1 ) o f s u b s e c t i o n ( a ) o f t h i ss e c t i o n ) s h a l l c o n s t i t u t e a l i e n i n f a v o r o f t h eU n i t e d S t a t e s u p o n a l l r e a l p r o p e r t y a n d r i g h t s t os u c h p r o p e r t y w h i c h - -
( A ) b e l o n g t o s u c h p e r s o n ; a n d
( B ) a r e s u b j e c t t o o r a f f e c t e d b y a r e m o v a l o rr e m e d i a l a c t i o n .
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3 . T h e f i l e s o f t h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n
A g e n c y , R e g i o n V I , c o n t a i n c r e d i b l e o f f i c i a l d o c u m e n t s w h i c h s h o w
t h a t t h e f o l l o w i n g r e a l p r o p e r t y i s s u b j e c t t o o r a f f e c t e d b y a
r e m o v a l o r r e m e d i a l a c t i o n , a l l o r p a r t o f w h i c h w a s c o m m e n c e d
b e f o r e t h i s d a t e :

4 . T h e f i l e s o f t h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n
A g e n c y , R e g i o n V I , c o n t a i n c r e d i b l e o f f i c i a l d o c u m e n t s w h i c h show

J t h a t t h e p r e v i o u s l y d e s c r i b e d r e a l p r o p e r t y o r r i g h t s t o s u c h
p r o p e r t y b e l o n g t o t h e f o l l o w i n g p e r s o n s :

5 . T h e f i l e s o f t h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n
A g e n c y , R e g i o n V I , c o n t a i n c r e d i b l e o f f i c i a l d o c u m e n t s w h i c h show
t h a t t h e p r e v i o u s l y l i s t e d p e r s o n s a r e l i a b l e t o t h e U n i t e d
S t a t e s o f A m e r i c a , p u r s u a n t t o S e c t i o n 1 0 7 ( a ) o f t h e C o m p r e h e n s i v e
E n v i r o n m e n t a l R e s p o n s e , C o m p e n s a t i o n , a n d L i a b i l i t y A c t , 4 2 U . S . C .
§ 9 6 0 7 ( a ) , f o r a t l e a s t t h e f o l l o w i n g a m o u n t o f m o n e y :

-2-



6 . I N W I T N E S S W H E R E O F , t h e U n i t e d S t a t e s o f A m e r i c a h a s
c a u s e d t h i s I n s t r u m e n t t o b e e x e c u t e d t h r o u g h t h e U n i t e d S t a t e s
E n v i r o n m e n t a l P r o t e c t i o n A g e n c y , a s e v i d e n c e d b y m y s i g n a t u r e a n d
t h e s e a l o f t h e U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n A g e n c y .

D a t e d a t D a l l a s , T e x a s , t h i s ______ d a y o f __________.
U N I T E D S T A T E S O F A M E R I C AU N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A G E N C Y

By:
( t i t l e )

S w o r n t o a n d s u b s c r i b e d b e f o r e m e o n t h i s _ _ _ d a y o f

N o t a r y P u b l i c I n a n d f o rD a l l a s C o u n t y , T e x a s

M y C o m m i s s i o n e x p i r e s
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W A S H I N G T O N . D.C. 20460

SEP 2 2 1987

S U B J E C T : G u i d a n c e o n F e d e r a l S u p e r f u n d Liens
F R O M : T h o m a s L . A d a m s , J r .A s s i s t a n t A d m i n i s t r a t o r
T O : Regional A d m i n i s t r a t o r s , Regions I - XRegional C o u n s e l s , Regions I - XD i r e c t o r s , W a s t e Management D i v i s i o n ,Regions I - X

The p u r p o s e of th i s memorandum is to e s t a b l i s h gu idanc e onthe use of f e d e r a l l i en s to enhance S u p e r f u n d cost recovery.S e c t i o n 1 0 7 ( f ) o f t h e S u p e r f u n d A m e n d m e n t s a n d R e a u t h o r i z a t i o nAct o f 1986 ( " S A R A " ) , a d d s a new S e c t i o n 1 0 7 ( 1 ) t o CERCLA, whichp r o v i d e s for the e s t a b l i s h m e n t of a f e d e r a l l i en in f a v o r of theU n i t e d S t a t e s upon p r o p e r t y which is the s u b j e c t of a removal orremedia l ac t ion.
T h i s g u i d a n c e p r o v i d e s : ( 1 ) a n a l y s i s o f s t a t u t o r y i s suesr e g a r d i n g t h e nature a n d s c o p e o f t h e l i e n , ( 2 ) p o l i c y o n f i l i n ga f e d e r a l l i e n to s u p p o r t a cost recovery a c t i o n , and (3) proce-dures for f i l i n g a n o t i c e of l i e n and t a k i n g an in rem a c t i on torecover the c o s t s of a l i en. A t t a c h e d to the guidance is ane x a m p l e o f a n o t i c e o f a S u p e r f u n d l i en .

I . S T A T U T O R Y B A C K G R O U N D A N D I S S U E S
A. P r o p e r t y C o v e r e d by Lien
S e c t i o n 1 0 7 ( 1 ) o f C E R C L A p r o v i d e s that a l l c o s t s a n d d a m a g e sfor which a p e r s o n i s l i a b l e to the U n i t e d S t a t e s in a costrecovery a c t i o n s h a l l c o n s t i t u t e a l i e n in f a v o r o f th e U n i t e dS t a t e s upon a l l real p r o p e r t y and r i g h t s t o such p r o p e r t y which(1) b e l o n g t o such p e r s o n and (2) ar e s u b j e c t t o o r a f f e c t e d bya removal or r e m e d i a l a c t i on . The l i en a p p l i e s t o a l l p r o p e r t yowned by the PRP upon which r e s p o n s e a c t i on has been taken , notj u s t t h e p o r t i o n o f t h e p r o p e r t y d i r e c t l y a f f e c t e d b y c l e a n u pa c t i v i t i e s . T h e H o u s e J u d i c i a r y C o m m i t t e e R e p o r t o n t h e l i e n
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p r o v i s i o n i n H . R . 2817 ( p . 1 8 ) , whi ch w a s enac t ed a s p a r t o fS A R A , s t a t e s that "the l i e n s h o u l d a p p l y t o t h e t i t l e t o t h eent ir e p r o p e r t y on which the r e s p o n s e a c t i on was taken." At thesame t i m e , the R e p o r t n o t e s that "it i s not i n t e n d e d to e x t endt h e l i e n t o t h e t i t l e o f o ther p r o p e r t y h e l d b y t h e r e s p o n s i b l ep a r t y . " I d .
T h e l i e n p r o v i s i o n i s d e s i g n e d t o f a c i l i t a t e t h e U n i t e d S t a t e s 'recovery o f r e s p o n s e c o s t s and p r e v e n t w i n d f a l l s . "A s t a t u t o r yl i en would a l l o w the F e d e r a l Government to recover the enhancedvalue of the p r o p e r t y and thus pr even t the owner f r o m r e a l i z i n g aw i n d f a l l f r o m f u n d c l e a n u p a n d r e s t o r a t i o n a c t i v i t i e s . " 1 3 1 G o n g .Rec. S 1 1 5 8 0 ( S t a t e m e n t o f S e n . S t a f f o r d ) ( S e p t e m b e r 1 7 , 1 9 8 5 ) .ge e a l s o H o u s e Energy and Commerc e R e p o r t on H.R. 2 8 1 7 , p . 140,i n d i c a t i n g tha t o n e o f C o n g r e s s 1 p r i m a r y p u r p o s e s i n e n a c t i n gt h e l i e n p r o v i s i o n wa s t o p r e v e n t u n j u s t e n r i c h m e n t .
B . D u r a t i o n a n d E f f e c t o f L i e n
T h e f e d e r a l l i en a r i s e s " a t t h e l a t e r o f t h e f o l l o w i n g :( A ) t h e t i m e c o s t s a r e f i r s t incurred b y t h e U n i t e d S t a t e s w i t hr e s p e c t t o a r e s p o n s e a c t i o n under [ S A R A , o r ] ( B ) t h e t i m e thatth e p er s on i s p r o v i d e d (by c e r t i f i e d or r e g i s t e r e d m a i l ) w r i t t e nn o t i c e o f p o t e n t i a l l i a b i l i t y . " ( E m p h a s i s a d d e d ) ( S 1 0 7 ( 1 ) ( 2 ) ) .EPA may send ou t two d i f f e r e n t t y p e s o f n o t i c e l e t t e r s t o P R P s .The f i r s t , a g enera l n o t i c e l e t t e r , w i l l b e sent e a r l y in th ep r o c e s s n o t i f y i n g the r e c i p i e n t t h a t he or she ha s been i d e n t i f i e das a p a r t y who may be r e s p o n s i b l e for c l e a n u p of the s i t e or fort h e c o s t s o f c l e a n u p . In a d d i t i o n , th e A g e n c y may send a sub-sequent " s p e c i a l " n o t i c e which w i l l invoke and commence thes e t t l e m e n t p r o c e d u r e s i n S e c t i o n 1 2 2 o f S A R A . T h e f i r s t o f t h o s el e t t e r s w i l l s a t i s f y t h e n o t i c e o f p o t e n t i a l l i a b i l i t y r equiredfor the f e d e r a l l i en to ar i s e , a s suming that i t doe s give the PRPn o t i c e o f p o t e n t i a l l i a b i l i t y f o r c l e a n u p o f c o s t s , a n d i s f o r -w a r d e d by c e r t i f i e d or r e g i s t e r e d m a i l .
I t i s E P A ' s p o s i t i o n t h a t t h e l i e n p r o v i s i o n a p p l i e s t o c o s t sincurred p r i o r t o a n d a f t e r p a s s a g e o f S A R A . T h e l i e n a l s o a p p l i e st o a l l f u t u r e c o s t s incurred a t t h e s i t e . The l i e n c o n t i n u e s"until the l i a b i l i t y f or the c o s t s (or a j u d g m e n t aga in s t thep e r s o n a r i s i n g out o f such l i a b i l i t y ) i s s a t i s f i e d or becomesu n e n f o r c e a b l e t h r o u g h o p e r a t i o n o f t h e s t a t u t e o f l i m i t a t i o n sp r o v i d e d i n s e c t i on 113." ( S 1 0 7 ( l ) ( 2 ) )
C . P r i o r i t y o f F e d e r a l ' L i e n I n R e l a t i o n t o Other P r o p e r t yL i e n s
T h e f e d e r a l l i e n i s " s u b j e c t t o t h e r i g h t s o f a n y p u r c h a s e r ,h o l d e r o f a s e c u r i t y i n t e r e s t , o r j u d g m e n t l i e n c r e d i t o r whosei n t e r e s t i s p e r f e c t e d under a p p l i c a b l e S t a t e l a w b e f o r e n o t i c e o f
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t h e f e d e r a l l i e n h a s been f i l e d [ b y E P A ] . " ( § 1 0 7 ( 1 ) ( 3 ) ) T h u s , t h eu n f i l e d f e d e r a l l i e n i s s u b o r d i n a t e t o r i g h t s that a r e p e r f e c t e dunder a p p l i c a b l e S t a t e l a w b e f o r e E P A f i l e s n o t i c e o f i t s f e d e r a lS u p e r f u n d l i en . A f t e r E P A f i l e s n o t i c e o f t h e f e d e r a l l i e n , t h eU n i t e d S t a t e s e s t a b l i s h e s i t s p r i o r i t y ahead o f known a n d p o t e n t i a lp u r c h a s e r s , h o l d e r s o f s e c u r i t y i n t e r e s t s , a n d j u d g m e n t l i e n c r ed i-tors whose i n t e r e s t s have not been p e r f e c t e d .
During d e l i b e r a t i o n on th e S u p e r f u n d a m e n d m e n t s , C o n g r e s sc o n s i d e r e d a p r o v i s i o n i n H . R . 2005 [ S . 5 1 ] which p r o v i d e d f o rc o n s t r u c t i v e n o t i c e o f an EPA l i en . U n d e r that p r o v i s i o n , i f EPAf a i l e d t o f i l e i t s n o t i c e o f l i e n i n a t i m e l y f a s h i o n , t h e E P Al i e n would n o n e t h e l e s s have had p r i o r i t y over a t h i r d p a r t y l i e nwhich was f i l e d p r i o r in t ime i f the t h i rd p a r t y had or reasonablyshou ld have had ac tua l k n o w l e d g e that EPA had incurred c o s t swhich would have g iven rise to a l i en . See Environment and P u b l i cW o r k s R e p o r t o n S . 5 1 , p . 4 5 . T h u s , s ince t h i s p r o v i s i o n w a su l t i m a t e l y d e l e t e d f r o m t h e A c t , E P A must f i l e i t s l i e n i n orderto achieve p r i o r i t y over any o th er secured p a r t i e s , and cannot r e l yon c o n s t r u c t i v e no t i c e .
D . S t a t e S u p e r f u n d L i e n s

• j M o s t S t a t e s have p a s s e d " S u p e r f u n d " s t a t u t e s s i m i l a r t o t h ef e d e r a l law. H o w e v e r , a S t a t e S u p e r f u n d l i e n on ly a p p l i e s t or e s p o n s e work p a i d f o r b y a S t a t e . S o m e o f t h e S t a t e s t a t u t e s ,such a s those in M a s s a c h u s e t t s , New H a m p s h i r e , New J e r s e y , Arkansa sand T e n n e s s e e , c o n t a i n " s u p e r l i e n " p r o v i s i o n s which p r o v i d e thata n y e x p e n d i t u r e s made pur suan t t o t h e s t a t u t e c o n s t i t u t e a f i r s tp r i o r i t y l i e n upon th e real p r o p e r t y o f a h a z a r d o u s was t e d i s -charger. S e v e r a l o th er S t a t e s p r o v i d e that e x p e n d i t u r e s f r o m t h eh a z a r d o u s w a s t e f u n d w i l l c o n s t i t u t e a l i e n i n f a v o r o f t h e S t a t e ,a l t h o u g h no t a f i r s t - p r i o r i t y l i e n .
I I . P O L I C Y O N F I L I N G F E D E R A L L I E N S I N C O S T - R E C O V E R Y A C T I O N S

EPA has the a u t h o r i t y to f i l e n o t i c e of a l i e n on any realp r o p e r t y where S u p e r f u n d e x p e n d i t u r e s have been made. R e g i o n a lo f f i c e s s h o u l d c a r e f u l l y e v a l u a t e t h e value o f f i l i n g n o t i c e o f al i en whenever the A g e n c y has i d e n t i f i e d a landowner as a p o t e n t i -a l l y l i a b l e p a r t y under S e c t i o n 107. F i l i n g o f n o t i c e o f t h ef e d e r a l l i e n w i l l b e p a r t i c u l a r l y b e n e f i c i a l t o t h e g o v e r n m e n t ' se f f o r t s to recover c o s t s in a subsequent S e c t i o n 107 a c t i o n in thef o l l o w i n g s i t u a t i o n s :
( 1 ) t h e p r o p e r t y i s t h e c h i e f o r t h e s u b s t a n t i a lasse t o f t h e P R P ;
( 2 ) t h e p r o p e r t y h a s s u b s t a n t i a l m o n e t a r y v a l u e ;
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(3) there i s a l i k e l i h o o d that the d e f e n d a n t ownerm a y f i l e f o r b a n k r u p t c y . S e e Revised H a z a r d o u sW a s t e Bankrup t cy G u i d a n c e , O f f i c e o f E n f o r c e m e n tand C o m p l i a n c e M o n i t o r i n g , May 23, 1 9 8 6 ;
(4) t h e value o f t h e p r o p e r t y w i l l increase s i g n i -f i c a n t l y as a r e su l t of the removal or r e m e d i a lwork; or
( 5 ) t h e P R P p l a n s t o s e l l t h e p r o p e r t y .

Regional o f f i c e s s h o u l d n o t f i l e n o t i c e where i t a p p e a r s thatt h e d e f e n d a n t s a t i s f i e s t h e e l e m e n t s o f t h e innocent landownerd e f e n s e pursuant t o S e c t i o n 1 0 7 ( b ) ( 3 ) .
W h e r e e x i s t i n g p e r f e c t e d n o n - S u p e r f u n d l i e n s o n t h e p r o p e r t yequal or exceed the value of the p r o p e r t y as enhanced by theS u p e r f u n d e x p e n d i t u r e s , i t may not be w o r t h w h i l e to f i l e no t i c e o fthe f e d e r a l l ien. H o w e v e r , in some case s , a f o r e c l o s i n g p a r t y ,such as a bank, may take over the p r o p e r t y , and EPA may b e l i ev ethat t h e f o r e c l o s i n g p a r t y i s l i a b l e under S e c t i o n 107. See U n i t e dS t a t e s v . M a r y l a n d Bank a n d T r u s t Co. . 6 3 2 F . S u p p . 5 7 3 ( D . M d .1 9 8 6 ) . In such ca s e s , EPA s h o u l d f i l e a l i e n a s t o th e f o r e c l o s i n gp a r t y a f t e r f o r e c l o s u r e a n d a f t e r o ther a c t s c r e a t i n g l i a b i l i t yhave taken p l a c e .
Pursuant t o S e c t i o n 5 4 5 ( 2 ) o f t h e B a n k r u p t c y C o d e , a l i e nu n p e r f e c t e d a s o f t h e t i m e o f f i l i n g o f t h e b a n k r u p t c y p e t i t i o nw i l l b e i n v a l i d a t e d by the b a n k r u p t c y t ru s t e e . T h u s , where th er ei s a l i k e l i h o o d o f a b a n k r u p t c y f i l i n g , no t i c e o f th e S u p e r f u n dl i en should b e f i l e d a s ear ly a s p o s s i b l e . F i n a l l y , no t e thatf i l i n g n o t i c e o f the l i e n i s no t s u b j e c t t o p r e - e n f o r c e m e n t reviewo f t h e l i a b i l i t y o f t h e landowner f o r t h e r e s p o n s e c o s t s . V

I I I . P R O C E D U R E S F O R F I L I N G L I E N S
N o t i c e o f t h e f e d e r a l l i e n shou ld b e f i l e d a t t h e t ime thatthe owner i s p r o v i d e d n o t i c e o f p o t e n t i a l l i a b i l i t y . By t h i s t i m e ,the l i e n w i l l have ar i s en since EPA w i l l have incurred c o s t s , e . g . ,

I/ C o u r t s have r e j e c t e d c la ims that owners ar e e n t i t l e d t o n o t i c ea n d hear ing p r i o r t o - f i l i n g o f t h e l i en. I n S p i e l m a n F o n d ^I n c . v . H a n s o n ' s I n c . . 3 7 9 F . S u p p . 9 9 7 ( D . A r i z . ) ( 3 j u d g e c o u r t ) ,s ummari ly a f f ' d . 4 1 7 U . S . 9 3 1 ( 1 9 7 4 ) , t h e court h e ld that f i l i n g o fa m e c h a n i c ' s l i en d id no t amount to a t a k i n g o f s i g n i f i c a n t p r o p e r t ywi thou t due p r o c e s s , since i t d id no t p r o h i b i t t h e t r a n s f e r o f t i t l e ,S u b s e q u e n t court d e c i s i o n s have f o l l o w e d t h i s h o l d i n g . S e e , e .g . ,B & P D e v e l o p m e n t v . W a l k e r . 420 F. S u p p . 704 ( W . D . Pa. T y T 6 ) .
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i n c o n d u c t i n g a P R P search. T h e g o v e r n m e n t ' s p r i o r i t y w i l l r e l a t eback t o t h e d a t e that t h e n o t i c e o f t h e l i e n wa s f i l e d . SeeU n i f o r m C o m m e r c i a l C o d e , § 9 - 3 1 2 ( 5 ) ( a ) . U n l i k e some S t a t e S u p e r f u n dl i e n p r o v i s i o n s , S e c t i o n 107 d o e s no t e s t a b l i s h a d e a d l i n e by whichn o t i c e must b e f i l e d .

A . P r e p a r i n g t h e N o t i c e
Regiona l e n f o r c e m e n t p e r s o n n e l s hou ld r e f e r t o S t a t erequ ir ement s f o r f i l i n g n o t i c e o f t h e l i en. W e encourage t h eRegions t o work wi th S t a t e A t t o r n e y General O f f i c e s t o assurethat th e R e g i o n s a c c u r a t e l y i n t e r p r e t S t a t e l aw, and t o consu l tw i th O E C M and DOJ in d e t e r m i n i n g whe th er to f i l e n o t i c e o f thel i en .
N o t i c e should g e n e r a l l y i n c l u d e : ( 1 ) t h e name o f t h e p r o p e r t yowner, (2) a p r e c i s e l e g a l d e s c r i p t i o n o f t h e p r o p e r t y on which th el i e n w i l l a r i s e , ( 3 ) a n e x p l a n a t i o n b y t h e R e g i o n a l o f f i c i a l o f t h eba s i s f o r t h e l i e n , ( 4 ) t h e a d d r e s s o f t h e R e g i o n a l A d m i n i s t r a t o ro r o ther R e g i o n a l o f f i c i a l d e l e g a t e d a u t h o r i t y t o s i g n n o t i c e s o fl i e n s , and (5) a p r o v i s i o n that t h e l i e n s h a l l remain u n t i l a l ll i a b i l i t y i s s a t i s f i e d . T h e n o t i c e s hou ld c i t e C E R C L A S e c t i o n1 0 7 ( 1 ) and b e n o t a r i z e d w i t h th e A g e n c y s ea l .
N o t i c e m a y a l s o i n c l u d e such i n f o r m a t i o n a s : ( 1 ) t h e amountof f u n d e x p e n d i t u r e s upon which the l i e n i s c l a i m e d and (2) ad e s c r i p t i o n o f labor p e r f o r m e d a n d m a t e r i a l s s u p p l i e d , i n c l u d i n gd a t e s . H o w e v e r , s ince t h e s t a t u t e d o e s n o t require s p e c i f i c a t i o no f c o s t s , t h e n o t i c e s h o u l d c l a r i f y t h a t , where r e s p o n s e work i so n g o i n g , the amount of the l i e n w i l l increa s e as the c o s t s incurredincrease. The p r o p e r t y d e s c r i p t i o n t o b e i n c l u d e d in th e n o t i c e o ft h e l i e n s h o u l d b e th e l e g a l d e s c r i p t i o n ( i . e . , m e t e s and b o u n d s ,or l o t , b l o c k and s u b d i v i s i o n ) ra ther than a general p o s t o f f i c e ors t r e e t a d d r e s s . We have a t t a c h e d an e x a m p l e of a n o t i c e of af e d e r a l l i en .
U n d e r t h e recent S A R A d e l e g a t i o n , t h e R e g i o n a l A d m i n i s t r a t o rh a s been d e l e g a t e d a u t h o r i t y t o s i g n t h e n o t i c e o f f i l e d l i e n .T h e R e g i o n a l A d m i n i s t r a t o r m a y r e d e l e g a t e t h i s a u t h o r i t y a t h i s / h e rd i s c r e t i o n .
B . W h e r e t o F i l e
T o e s t a b l i s h i t s p r i o r i t y among o ther secured p a r t i e s a n dc r e d i t o r s , E P A must f i l e n o t i c e o f t h e l i e n " i n t h e a p p r o p r i a t eo f f i c e w i t h i n t h e S t a t e (or..county o r o t h e r governmental sub-d i v i s i o n ) , a s d e s i g n a t e d by S t a t e law, in which the real p r o p e r t ys u b j e c t t o t h e l i e n i s l o c a t e d . " ( S 1 0 7 ( l ) ( 3 ) )
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W h e r e t h e S t a t e ha s d e s i g n a t e d an o f f i c e , such a s a C o u n t yr e c o r d i n g o f f i c e , t h e l i e n s h o u l d b e f i l e d i n that o f f i c e . T h i sw i l l l i k e l y b e t h e same o f f i c e where S t a t e S u p e r f u n d l i e n s a r ef i l e d o r where general real p r o p e r t y l i e n s , e.g. m e c h a n i c ' s l i e n s ,a r e f i l e d . " I f t h e S t a t e h a s n o t b y l a w d e s i g n a t e d o n e o f f i c e f o rthe r e c e i p t o f such n o t i c e s o f l i e n s , the n o t i c e s h a l l be f i l e d int h e o f f i c e o f t h e c l erk o f t h e U n i t e d S t a t e s d i s t r i c t court f o r t h ed i s t r i c t i n which t h e real p r o p e r t y i s l o c a t e d . " ( S 1 0 7 ( l ) ( 3 ) )
W h e r e there i s any doubt a s t o t h e d e s i g n a t e d S t a t e o f f i c e ,t h e l i e n should b e f i l e d bo th in th e o f f i c e o f th e c l e rk o f th eU n i t e d S t a t e s d i s t r i c t court f or th e d i s t r i c t in which the realp r o p e r t y i s l o c a t e d a n d i n t h e mos t a p p r o p r i a t e l o ca l o f f i c e f o rr e c o r d i n g p r o p e r t y i n t e r e s t s . F i l i n g i n t h e a p p r o p r i a t e l o c a lo f f i c e i s i m p o r t a n t , s ince p a r t i e s w i t h a n i n t e r e s t i n t h e p r o p e r t yare more l i k e l y t o review l i e n s in the l o ca l o f f i c e than in f e d e r a ld i s t r i c t court.

I V . I N R E M A C T I O N S F O R R E C O V E R I N G C O S T S C O N S T I T U T I N G T H E L I E N
U n d e r S e c t i o n 1 0 7 ( 1 ) ( 4 ) , " [ t ] h e c o s t s c o n s t i t u t i n g t h e l i e n^_^ may be recovered in an a c t i o n in rem in the U n i t e d S t a t e s d i s t r i c tcourt for the d i s t r i c t in w h i c ! T ~ t h e removal or r e m e d i a l a c t i o n i soccurring or has occurred." An in rem ac t i on is an ac t i on agains tthe p r o p e r t y o f the P R P . In order to i n s t i t u t e a p r o c e e d i n g in rem,the p r o p e r t y must "be a c t u a l l y or c o n s t r u c t i v e l y w i t h i n the reacHo f t h e court." 3 6 A m . J u r . 2 d F o r f e i t u r e s a n d P e n a l t i e s S 2 b ( 1 9 6 8 ) .By c o n t r a s t , the t y p i c a l cost recovery a c t i o n is an in p e r s o n a mact ion agains t the PRP.
In r em a c t i o n s s h o u l d b e c o n s i d e r e d where the l i t i g a t i o n teamb e l i e v e s that an a c t i o n to recover c o s t s covered by the l i e n w i l lenhance i t s e f f o r t s t o recover a l l c o s t s incurred in a r e s p o n s eac t ion. S u c h a c t i on s w i l l b e p a r t i c u l a r l y u s e f u l where the pro-p e r t y c o n s t i t u t e s a s i g n i f i c a n t a s s e t o f t h e P R P , and where th egovernment i s having d i f f i c u l t y reaching an e x p e d i t i o u s costrecovery s e t t l e m e n t . The in rem a c t i o n , which w i l l seek an o r d e rd i r e c t i n g s a l e o f t h e p r o p e r t y , £ / s h o u l d g e n e r a l l y b e combined w i t han in p e r s o n a m a c t i o n for c o s t s . B e f o r e b r i n g i n g an in rem a c t i o n ,t h e r e g i o n a l o f f i c e s h o u l d c o n s i d e r t h e amount o f t h e c l a i m , t h e

2/ An in rem a c t i o n may be d e l a y e d by an a u t o m a t i c s t a y , o b t a i n e din a b a n k r u p t c y p r o c e e d i n g , which serves to s t a y "any act tocr ea t e , p e r f e c t , or e n f o r c e any l i e n aga in s t p r o p e r t y o f thee s t a t e . " ( E m p h a s i s a d d e d ) 1 1 U . S . C . S 3 6 2 ( a ) ( 4 ) . T h e a u t o m a t i cs t a y a l s o p r o h i b i t s p e r f e c t i o n o f a l i e n , t h r o u g h f i l i n g n o t i c eo f t h e l i e n , a g a i n s t a b a n k r u p t c y d e b t o r .
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c o n d i t i o n o f t h e s i t e a f t e r t h e r e s p o n s e a c t i on a n d t h e l i k e l ym a r k e t a b i l i t y of the s i t e . N o t e that an in rem a c t i o n w i l l requirethe same e l e m e n t s of p r o o f as any cost recovery ac t ion.
S e c t i o n 1 0 7 ( 1 ) ( 4 ) f u r t h e r s t a t e s that " [ n ] o t h i n g i n t h i ss u b s e c t i o n s h a l l a f f e c t t h e r igh t o f t h e U n i t e d S t a t e s t o b r ing ana c t i on a g a i n s t any per s on to recover all c o s t s and damage s forwhich such p er s on i s l i a b l e under s ub s e c t i on (a) o f t h i s s e c t ion."T h u s , where the government seeks to e n f o r c e the f e d e r a l l i en , it isnot p r e c l u d e d f r o m recovering the balance o f i t s r e s p o n s e co s t sd i r e c t l y f r o m the landowner or any o ther l i a b l e p a r t y . £ /

D I S C L A I M E R
T h i s memorandum a n d a n y in t ernal p r o c e d u r e s a d o p t e d f o r i t si m p l e m e n t a t i o n are i n t e n d e d s o l e l y as gu idance for e m p l o y e e s o f theU . S . Environmenta l P r o t e c t i o n A g e n c y . T h e y d o n o t c o n s t i t u t eru l emak ing by the A g e n c y and may not be r e l i e d upon to create ar igh t or a. b e n e f i t , s u b s t a n t i v e or p r o c e d u r a l , e n f o r c e a b l e at lawor in e q u i t y , by any per son. The A g e n c y may take a c t i on at variancew i t h t h i s memorandum or i t s in t erna l i m p l e m e n t i n g p r o c e d u r e s .

A t t a c h m e n t

3/ Moreover , a f t e r EPA o b t a i n s a j u d g m e n t , i t should c o n s i d e ru s i n g s t a t e j u d g m e n t l i e n p r o v i s i o n s , which may cover al l realp r o p e r t y o f t h e d e b t o r .



NOTICE OF FEDERAL LIEN
—- NOTICE IS HEREBY GIVEN by the U n i t e d S t a t e s of America that it holds a lien onthe lands and premise s described below s i tuated in the S t a t e of Wash ing ton ,as provided by Sec t ion 1 0 7 ( f ) of the S u p e r f u n d Amendments and ReauthorizationAct of 19b6 (SARA), Public Law No. 99-499, amending the Comprehensive EnvironmentalResponse. Compensation, and L i a b i l i t y Act of 1980 (CERCLA.). 42 U . S . C . 59601 etseq., to secure the payment to the U n i t e d S t a t e s of all costs and damages coveredby that Section for uhich Western Processing Company, Inc. and Garot J. Nieuwenhuis(and the marital community composed of himsel f and his w i f e ) are liable to theunited Stat e s under Section 107(a) of CERCLA as amended. The lien for which thisinstrument gives notice exists in favor of the United S t a t e s upon all real propertyand rights to such property which belong to said persons and are, have been, or willbe, subject to, or a f f e c t e d by. ranoval and remedial actions as d e f i n e d by federallaw, at or near 7215 South 196th in the City of K e n t , County of K i n g , State ofWashington, including the f o l l ow ing .de s c r i b ed land:

That portion of the Southeast Quarter ( S . E . 1 / 4 ) of theNorthwe s t Quarter ( N . W . 1 / 4 ) o f Sec t i on O n e ( 1 ) , Townsh ipTwenty-Two ( 2 2 ) N o r t h , Range Four (4) East, W i l l a m e t t eM e r i d i a n , lying W e s t e r l y of the Puget Sound Electricright-of-way less than North T h i r t y (30) f ee t of DrainageDitch No. One ( 1 ) , containing 12.9 acres more or less.
T h i s . s t a t u t o r y lien exists and continues until the l i a b i l i t y for such costsdamages (or for any decree or judgement against such persons arising cut ofch l i a b i l i t y ) is s a t i s f i e d or becomes unenforceable through the operation of thes tatute of l imitations as provided by Sec t i on 113 of Public Law 99-499.
IN WITNESS WHEREOF, the United Sta t e s has caused this instrument to be executedthrough t h e ( ^ h i t e c i ' j ^ a t e s Envirornental Protect ion Agency, and its attorney, in hiso f f i c i a l X e A p a c i t y as Rej^onal Counsel of the united S t a t e s Environoental ProtectionAgency.; . ' j&eg4.or>>l i). 'jcy.;.JRegiort>u). ' v \v' ' v ^'Vr>- ^v-joVji t Sea^e,} V^hXngtioh,

-5 ' i ^ ^ S \ \ J ^"") •• v̂ v"' *i->/^ ~/•^»' • N. • V\ >!.'

t h i s f & f d a y o f \ ' .

\ •••v*̂ Vi
• \ 1 ^;r •'

>>. J

United S t a t e ' s Of-America)S t a t e of Washington )ssCounty of King )

UNITED STATES OF 'AMERICA andU N I T E D S T A T E S E N V I R O N M E N T A LPROTECTION AGENCY /
77 y .By; S 4~?t<H «*--*, .--/ / v ^ I a m e s R. Moore' Regional Counsel1J.S. EPA, Region 10

•/

r ' E h J L s day of A ft I*' 19

Agen•

7_t there appeared personallyN o t a r y , Janes R. Moore, Known to me to be the RegionalS t a t e s Environmental Protection Agency, Region 10, and heL£ he signed the f orego ing NOTICE OF FEDERAL LIEN in a representative._ . free and voluntary act and deed of the United Sta t e s and its said£0?. |ijfc~u$es and purposes therein mentioned. GIVEN under my hand and o f f i c i a l* year f i r s t stated
.
"

My Ccnsnission Expire s ;/£y 1 1 tfC-
I I

NOTARY P U B L I C S and for the S t a t eof Washington re s id ing at S e a t t l e
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U N I T E D S T A T E S E N V I R O N M E N T A L P R O T E C T I O N A C g H C Y
REGION 6144S ROSS AVENUE. SUITE 1200DALLAS, TX 78202-2733

June 23, 1994
Ha, Debra L. BakerBailey Task Force AdainistratorMayor, Day, Caldwe l l £ Kaoton, L . L , F .700 Louisiana, suite 1900H o u s t o n , Texas 77002-3778
Ke:
Dear Xs. Baker:

In your letter dated June 20, 1994, you discussed currentproblems associated vith recant heavy rains at the sit*. .. ••s p e o i f i o a l l y , you etated that "recent heavy rains have resulted"in ponding of water within the Sast Dike that nay exceed thecapacity of the water treatment plant" and that "this backlog aaymake i t d i f f i c u l t for the C o n t n i t t e e ' s contractors to e f f e c t i v e l ymanage any additional r a i n f a l l * " In an e f f o r t to expedi tetreatment of the ponded water, the Bailey site Set t lor s Conf t i t t e e(BSSCJ requested that BPA allow a temporary vaiver of the initialrequirement: (part 3.04A of the Technical S p e c i f i c a t i o n s )until the backlog of water- to b« treated is eliminated. BPA hasevaluated the B a s e ' s request, and a f t e r conferring with the TexasNatural Resource Conservation Conttission, has decided to grantyour request for e temporary waiver of the initial samplingrequirement (Part 3 .04A)* EPA's temporary waiver of the initialaaapling requirement will be iianediately rescinded when/ i f any ofthe f o l l o w i n g occur;
•* The planned S t a b i l i s a t i o n F i e l d Pilot Study starts.9 crab or composite samples taken a f t e r f inal treatment (asthe water is discharged into Pond A) indicate that any ofthe e f f l u e n t discharge parameters were exceeded.• At EPA's discretion, BPA rescinds this temporary waiver*

Zf you have any questions, p l ea s e give me a call at (214)655-6735,
sincerely.

cot

Chris C. Vil larrealRenedial Project Managersuperfond Enforcement, Texas Section
Trey c o l l J L n sTexas Natura l Reooutroe Conservation Covnission


